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PROJECT AGREEMENT
for the project

Mike Smithers Pool Replacement
between

The State of Alaska, Department of Education & Early Development

and

Ketchikan Gateway Borough

TIDS CONTRACTUAL AGREEMENT, effective May 29, 2009 is made between the State of Alaska,
Department of Education & Early Development (hereinafter called department) and the Ketchikan
Gateway Borough (hereinafter called Recipient). The department al1dthe Recipient are entering into this
agreement pursuantto AS 14.11.1 00, AS 14.07.020 and 4 AAG31.023 et seq.. This agreement is
required for authorization for debt reimbursement funding.

Whereas funds have been authorized by the Legislaturefor the Department of Education & Early
Development to allocate to projects, and whereas the department has determined th:itthe Project
described in Appendix "A" (hereinafter also referred to as "the Project'') of this agreementjs eligible for
state debt reimbursement, and Whereas the Recipient has m:idearequestto the departmel1t'that the Project
be funded under the authority of AS 14.II.I00(a), and whereas the Recipient is agreeing to assume all
responsibility for the planning, design and construction of the Project, and whereas the scope ofthis
agreement consists of all contract clauses as setforth below and incorPorates the provisions and
requirements of Appendices A through D as listed below:

Appendix A
AppendixB
AppendixC
AppendixD

Project Scope and Budget
Laws, Codes, Regulations, Standards and Guidelines
Submittal Requirements
Budget Category Definitions

The parties enter intothe following agreement:

Contract Clauses

I. Project Responsibility: As between the Department and the Recipient, the Recipient is responsible
for planning, design, and construction ofthel'toject. Nothing in this Agreement, express or implied,
is intended or shall be. construed to give any person, other than the State ofAlaska and the Recipient,
any right, remedy or claim under 01' by reason of this Agreement. The covenants, stipulations and
agreements in this Agreement areand'shall be for the sole and exclusive benefit of the State and the
Recipient, and their successors and assigns.

2. Project Coordinator: The Recipient's coordinator for this agreement is Dean Henrick. The
Recipient agrees to noti1}' the department of any change in coordinator.
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PROJECT AGREEMENT
3. Governing Provisions: This agreement shall be governed by the laws ofthe State of Alaska. The

Recipient agrees during the planning, design, and construction to comply with all provisions of state
and federal law and regulation as applicable. Failure to comply with the requirements set out in this
paragraph is subject to the default procedure and remedies provided in paragraph 13:

The following table lists the state regulations most frequently applied to school capital projects and
their citation in the Alaska Administrative Code.

Accessibility
Allowable Cost for Debt Reimbursement
Bidding and Award
Budget Reductions
Project Agreement
Project Document Approval
Project Document Reviews
Purchase of Temporary Facilities
Reporting Procedures
School Space
Site Acquisition and Selection
Use of Consultants

4 AAC 50.010 and AS 35.10.015
4 AAC 31.061 & 4 AAC 31.064
4AAC31.080
4 AAC 31.022(e) & 31.062
4 AAC 31.023
4 AAC 31.040&31.062
4 AAC 31.030& 31.062
4 AAC31.050
4AAC31.060
4AAC 31.020 &
4AAC 31.025
4AAC 31.065

4. Debt Reimbursement (Bonds) Funds: The department agrees towalce available theful1ds necessary
to reimburse debt payments for the Projrctgroportionate to theJ,ota! amount appropriated for debt
reimbursement by tile Legislature in the fiscal year. Recipientsl1!l1l submit a request for anticipated
payments annually by October 15 of the year preceding the fisdil'y~ar for which payments are to be
requested. The request shall include bond paymentscb~dllies shoWirigthe costs by individual project.
Payments are subject to compliance with the procedures setout in 4 AA(;31.060(e).

5. Project Document Reviews: the Recipient shall~ubll1ittheel€Il1~I1.tsolthe plan as outlined in 4
AAC 31.030 for departri1ent reviewa.sthey are deYelOped. Drawiilgs'must be submitted as an
electronic file capable ofpeipg read byAutoCAD.G>tber project documentation must be provided in
electronic format whereveYpracticable;)3ach applicable document shall be provided at no cost to the
State. Co~t.estiIliatesare required ateach design phase and shall be provided in the State's standard
buildin~~ysteITl·estiITlateformat(EEiD Cost Forinat).

6. Appr6vals and Permits: TIleRecipientshall coordinate all regulatory agency reviews and obtain all
necessafywritten approvals from all agencies having jurisdiction over the Project.

7. Safety Precautions and Programs: The Recipient shall provide for and oversee all safety orders,
precautions andpr9grams necessary to insure reasonable safety for the planning, design, and
construction ofthePfoject. In this connection, the Recipient shall take reasonable precautions for the
safety of all Project eITlployees andaJl other persons whom the Project might affect, all work and
materials incorporated intheProject, all propertY and improvements on the construction site and
adjacent thereto, and shall cOII1ply with all applicable laws, ordinances, rules, regulations and orders.
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8. Project Scope Review: The Recipient shall ensure the Project as designed confonns to the Project

scope as described in Appendix "A". Any modifications to the scope and/or budget ofthe Project
shall be submitted to the department in a written amendment for review and approval. The Project
scope may not be expanded beyond a scope permitted under AS 14.1 J.100G). The Recipient shall
forward copies of all final bid or proposal documents to the department prior to advertising for either
as set out in 4 AAC 31.040. If any such documents conflict with the Project scope, the Recipient will
be notified that further payments of reimbursement funds will not be made by the department until
those conflicting aspects are corrected and an amendment is approved.

9. Project Audit: In accordance with 4 AAC 31.023(c)(3), the Recipient's performance is subject to
financial audit at any time. Project records shall be maintained for three (3) years after the project
completion and acceptance. Within three hundred and sixty-five (365) days after certification of
beneficial occupancy and/or substantial completion, the Recipient agrees to provide an auditable
accounting of expenditures ofthe Project. The accounting shalliI1c1ude all sources of revenues and
Project expenditures by every budgeted expense category. The expense categories shall conform to
the categories indicated in Appendix A and defined in Appendix D.lfthe amount of the funding is
more than $300,000, the Recipient may be required to provide an indepellq~nt project audit. The cost
of an audit required by the department is an allowable project expense. AccQunting for the Project
shall comply with the Codification ofGove11111lentaiAccozmting and Financia]R,eporting Standards
as published by the Governmental Accounting Standards Board, as of June 30,1996. Special note
should be taken to comply with section 1300.113-114. '

10. Final Inspection and Acceptance: Theclep~entmay, initsdis(]retion, participate iII tile final
inspection. The Recipient shall fumishtptp"'q,,partment, projec~ documents certifying beneficial
occupancy and/or substantial completionV::rhe,clepartment shallhaye fifteen (IS) days after final
inspection or after receipt ofthe Recipient's:projectdeliverables tOtnflke objections, after which time
the Project shall be deemedac<;epted by the'departmeIlCObjections",JilIbe presented in writing by
the department and must be respi)ncled to in asatisfactoryn18l1ner by theltecipient.

11. Project Close-out: Thirty (30) daysifter the issua.nceofa final independent audit report by the
Recipient, or ninety (9())dars after redeipt ofthe aiJclitable accounting of expenditures of the facility
if an audit is not required, thereimbu~seJTIent rate shaUbe adjusted, as necessary, to an amount not
greater thanthecQstQf legitimflt"project~x.penses.This does not preclude the Recipieot from
redirectingunl.lsed1:Jondproceeds in accordalldewith 4 AAC 31.064. The Recipient may, within
thirty (3pydays after a finalaudit, ClrWithin 90 days ofthe date of receipt ofthe auditable accounting
of expenilitures ofthe Projectif no audifjs conducted, request the department to expand the scope of
services to be,provided by the'Recipienfconsistent with legislative intent of the Project.

12. Maintenance.Oberation. Ownership ofthe Completed Project: Responsibilities for maintenance,
operations, and ownership of the :facility shall be borne by the Recipient or their legal designee. The
Recipient shall acqllirefrom the pf6ject's designers and contractor, project documentation required to
establish an effective facility ma@gement and preventive maintenance program that satisfies the
requirements of AS 14.II.Oll(b)(tl). The Recipient shall provide evidence to the State that the
completed project has been incorporated in the district's facility management program and the
Recipient has established legal ownership of the facility.
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13. Termination of Contract for Cause: The term of the contract shall not exceed five years from the

effective date of the agreement unless an extension is granted by the State. If, through any cause, the
Recipient shall fail to fulfill in timely and proper manner its obligations under this conh·act, or ifthe
Recipient shall violate any ofthe covenants, agreements or stipulations of this contract, the
department shall provide written notice of the breach and an accompanying cure. If the recipient fails
to cure the breach within 30 days after receiving notification, Recipient will be considered in default
ofthis Agreement unless the cure period is extended at the discretion of the department. Upon a
default by the Recipient under this Agreement, the department may reduce or terminate future debt
service reimbursement, and/or recover past debt service reimbursement payments in whole or in part
as the department, in its discretion, determines appropriate to the nature ofthe Recipient's default.

]4. Terminations Upon Withdrawal ofProject Approval: Project approval may be withdrawn in
accordance with 4 AAC 31.075. If the project approval is withdray.'fl,the provisions of paragraph 13
regarding contract termination shall apply.

15. Contracting: In the event the Recipient contracts any work.c()ydredJJYthis project agreement, the
Recipient shall require compliance by its contractors with AS36.05.010through AS 36.05.110 and
shall require compliance with all federal, state, and 10caLlaws, regulations and ordinances.

16. Percent for Art: If the Project is a school constructjonbr renovation project, the Recipient shall
expend on art an amount equal to the percentage (as:specified in AS 35.27.020) cfthe cost of
construction. Art may be selected by the superintendentpr a committee appointed by the
superintendent, subject to approval oftl1e. school board.

17. State Held Harmless: The Recipient shiillil1d~llmify,defend,:Jind hold harmless the State ofAlaska
and the Depamnent ofEducation & EarlYE!eVeloprpent, its offiter~, agents, and employees from and
against any and all suits, claims, darnages,T6sses!lriclpj{penses arisiIlgout of any act or omission of
the Recipient under this agrp.ement or the Pfoj~ct speti!ieflhereunderi .

Recipient (Name and Title)

State of Alaska, Department ofEducation & Early Development

Date

Date
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APPENDIX A

1. Project Scope of Work: (Use additional pages ifnecessary)
Eligible Additiollal Gross Square Footage: [none}; 4Me 31.020(e)

Design and construct 35,000 square foot natatorium of which 8,352 square feet qualifies as
educational space reimbursable at 60% in accordance with AS 14.11.100(a)(17).

The proj ect will demonstrate a minimum of the following dimensions, or provide an explanation of
how the submitted design meets the intent of the following requirements as defined by the
Swimming Pool Guidelines:

• 25 Lineal Feet with a depth of 3-3 Y, feet
• 12' wide decking along one side of the pool

2. The Recipient fnrther agrees to comply with
The District acJmowledges the Mlmicipali1)'
responsibilities of this grant. (AS

3. Project Funds - Mike Smithers

AS 14.11.100 (a)(17)

Approved Principal AIT'OUlnr:

Other Funds

Project Total

4. Project Budget

folliowing additional conditions:
may assiinie any or all of the

$5,865,000

$18,711,591

$24,576,591

Cost Categol'V "Other Funds •.•...• DR Funds % of Canst. Total Project Budget

1. Cl\I1(bY consultant);'· $288,394 $90,395 2.00% $378,789

2. Land $0 $0 N/A $0

3. Site Investigation > $38,068 $11,932 N/A $50,000

4. Desion Services 1:> $1,441,971 $451,974 10.00% $1,893,945

5. Construction . 1+ $14,419,709 $4,519,743 100.00% $18,939,452

6. Equipment \ \,' F' $648,887 $203,388 4.50% $852,275
7. District Administrative
Overhead $1,009,380 $316,382 7.00% $1,325,762

8. Percent for Art $144,197 $45,198 1.00% $189,395

9. Project Contingency $720,986 $225,987 5.00% $946,973

Totals $18,711,591 $5,865,000 129.50% $24,576,591
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APPENDIXB

A NON-EXHAUSTIVE LIST OF POTENTIALLY APPLICABLE STATUTES, CODES,
REGULATIONS, STANDARDS, AND GUIDELINES

STATUTES

P.L. 101-336 Americans with Disabilities Act of 1990; Title 11, Part 35, Section 35.151; and Title JIl, Part 36,
Section 36.40 I - 36.402 incorporating the Americans with Disabilities Act Accessibility Guidelines (ADAAG)

AS 36.05.010 - 110 Wages and Hours ofLabor and regulations covering procurement requirements and wage rates.

CODES AND REGULATIONS

International Building Code, as published by the International Code Council and as adopted by 13 AAC 50.020;

Title 14 CFR, Part 77, Federal Aviation Administration Airspace Restrictions as "dopted and modified by the
Federal Aviation Administration;

National Electric Code, as published by the National Fire Protection Association and as adopted by 8 AAC 70.025;

Uniform Plumbing Code, as published by t11elnternational AssociationofPlurnbing and Mechanical Officials and
as adopted by AS 18.60.705;

International Mechanical Code, as published byt!ielnternational Code COUJ1cil and as adopted by 13 AAC 50.023;

National Boiler Inspection Code,,,,,published by theAmericanSocietyofMechal1jcal Engineers (ASME) and as
adopted by AS 18.60.180; ..

International Fire Code, as published by thernternationalCode Council and as adopted by 13 AAC 50.025.

NOTE: . . .....
If a subject is not covered in the Inten7ational BuIlding.code, International Mechanical Code, or the International
Fire Code, a recognized national standard such as NFPA· Vols. 1-6, 1996 Edition will be utilized

Codes adopted by the Departm~nt ofEnviro~ental Conservation for Wastewater and Sewer under AS 46.03.720,
18 AAC 72 and 18 AAC 80

Fuel handling requirements as specifie'lin 40 C.F.R 112.3(a) (revised as of January 1, 1992) and, ifapplicable, as
described in 40 C.F.Rlj2.20(f)(6), sha.l1comply with 40 C.F.R. 117.7.1.

STANDARDS

Energy Conservation Requirements A.S.H.R.A.E. 90-75
State of Alaska, EED, Accounting Manual and Chart of Accounts
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APPENDIXB

A NON-EXHAUSTIVE LIST OF POTENTIALLY APPLICABLE STATUTES, CODES,
REGULATIONS, STANDARDS, AND GUIDELINES

GUIDELINES

Guide fDr Planning Educational Facilities. 1991 Edition. as published by the Council Df Educational Facility
Planners, International

State Df Alaska, Department of Education & Early DevelDpment, A Guide tbcWriting Educational SpecificatiDns

State Df Alaska, Department Df EducatiDn & Early DevelDpment, Guidelines fDr Architectural Services

State Df Alaska, Department ofEducatiDn & Early DevelDpment,GuidelinesfbrSchoDl Equipment Purchases, 1997
EditiDn

State Df Alaska, Department DfEducatiDn & Early Deve1Dpment, Swimmin~ PDD!, 1997 Edition

State DfAlaska, Department DfEducatiDn & Early Development, Site SelectiDn Criteria and EvaluatiDn Guideline,
1997 EditiDn.

State Df Alaska, CDuncil Dn the Arts, Guidelines'fDr Art Requirements for Public Buildings
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APPENDIXC

SUBMITTAL REQIDREMENTS AND REQUIRED APPROVALS
(as applicable)

Review Review &
Only Approval

X

X

X

X

X

X

X
X

X

X

X

X

X
X

X

X

X

X

X

X

X

X

Department of Education & Early Development

Department of Education & Early Development

Department of Education & Early Development

Department ofEducation & Earbl"[)evelopment

Department ofEducation .It'Early Development

Department of Education& Erirly Development

Department of Education & Early Development

Department of Education & Early Development

,l;-;,."",'>'.'-- -'.'- ..:

Department ofEducation & Early Development

Department ofEducation & Early Development

" Department ofEducation & Early Development

Department ofEducation & Early Development

Department ofEducation & Early Development

Agency

7. Construction Documents

IS. Change Order Log

16. Release from Contract

17. Preventive Maintenance and
Facility Management Documents

18. Recorded Building Title

19. Final Project Accounting

Department of Education & Early Development
Department of Public Safety
(unless local review authority granted)
Department ofEnvironmental

Conservation .... _--

Department ofEducation & ~Early Development

Depiutment ofEducation &~Early Development

Department~ofEducation & ElIrly Development

Department ofEducation & Early D,velopment
Department ofLabor (AS 36.05.035 Notification)

12. Contractor's PaymentlPerfonnance Department ofEducation ~&Early Development
Bond

13. Substantial Completion Certificate!
Occupancy Permit

14. Release ofLiens

Item

8. Bid Documents

9. Building Permit

10. Bid Tabulation

11. Construction Contract

1. Annual Report (Due October IS)

2. Site Selection Report

3. Educational Specifications

4. AlE Services Agreement

5. Schematic Design Documents

6. Design Development Documents

Evidence ofthe constructioncontr~dor'sprovision of the following items to tl,e appropriate entity.

20. Corporate Income Tax Clearance Department of Revenne X

21. Unemployment Security Tax
Clearance

22. Notice ofcompletion of public
works

Department of Labor

Department of Labor

X

X
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APPENDIXD

BUDGET CATEGORY DEFINITIONS & ACCOUNT CODES

Construction Management: By Consultant (CM) includes management ofthe project's scope, schedule, quality,
and budget during any phase ofthe planning, design and construction ofthe facility and full time onsite
representation. Consultant CM should include all costs incurred by private consultant to perform the CM
work. Refer to AS 14.11.020 (c) for the limitations on consultant CM. (EED Chart ofAccounts FC 884, OC
413.)

Land includes actual purchase price plus title insurance, fees and closing costs. Land cost is limited to the
current fair market value, by appraisal, not to exceed the amount budgeted for land in the project agreement.
Land costs are excluded from project percent calculations. (EED ChartdfAccounts FC 882, DC 520.)

Site Investigation includes land survey, geotechnical investigation, environmental and cultural survey, and site
selection study costs, but not site preparation costs. Site investigation costs are excluded from project percent
calculations. (EED Chart ofAccounts FC 882, DC various.)

Design Services includes all full standard architectural and engineering services<iS described in AlA
Document B141-1997. Additional AlE services such as educational specifications,.condition surveys, and post
occupancy evaluations should also be categorized as'Design Services, however, orisit~ owner representation
and inspections beyond the scope ofwork described iriAJADocumentBl41-1997 should be categorized as
CM. (EED Chart ofAccounts FC 883.) .

Construction includes the cost of all materiaj;Jabor, equipment, arJd associated expenses reqUired to perform
the project's facility construction and site'de,VeIPPlOent. Constrllcti<jn costs can be incurred via a competitively
awarded contract or, with prior departmenliJ.J)])roVil.l,,,,Ia the use ofiri"llOuse labor and procurement of
materials per local ordinances. (EED Chart Of~CCOl.lrits·FcS.885.)

Equipment includes all move~blefurnishings andillstructidrialdevices or aids..such as classroom furniture,
musical instruments, science lab.an.dphysical educ~tion eqllipl)lentand stage/sound equipment. It does not
include installed equipOlent'or consuIll!llJle supplies, with t!ie exception ofthe iUitiai purchase of library
books. For more information. see the EEb.publicatioriGUidelinesjor School Equipment Purchases. (EED
Chart ofAccounts FC 886, Oe510). Thisitem also includes Technology such as electronic and digital
equipment with.<iSsociated soffiv"l"e andjJefipl1erals such as CDmputers, printers, video projectors, digital
cameras, TVf\TCI~,s,te)ephones,aI1d;vide6cilrl1er~,Constiltantservices necessary to make teclmology items
operationalmay also beincl~~ed. ". .•.•....••••... '.<
District Administrative Overhead includes:an allocable share ofdistrict overhead costs, such as payroll,
accounts payapl,:, procuremenfsetyices, al1d'preparation ofthe six-year capital improvement plan and specific
project applicatipns. (EED Chart·ofAccountsFC;881, OC various.) It also includes In-House Construction
Management (CM)",hich is similarto)he CM-by Consultant, with the exception that In-house CM includes
actual districtlboroughstafftime alldcated to the project, staff travel expenses, and other direct costs ofthe in­
house activity. (EED Chart ofAccourits FC 884, OC various.)

Art includes the selection, design/fabrication and installation ofworlcs ofart. (FC 888 [new], DC various).

Project Contingency is a safetYfactor to allow for unforeseen changes. The use of contingency funds to
address budget overruns should be coordinated with the department. No costs shall be accounted for as
Contingency expenditures. (FC 889 [new], OC 527 [budget account only].)
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